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ciliation courts, these Lave either been disregarded entirely, 35 or fallen 
into disuse. 38 There seems, however, no reason why rural as well as 
city districts should not benefit by the introduction of small claims 
courts, and if the Massachusetts experiment is successful we may well 
look to see the small claims courts spread to the remotest corner of the 
states. 

Uniform Procedure at Law in the Federal Courts. — Since 1912 
there has been before Congress a bill 1 for improving and simplifying 
proceedings at law in the federal courts which has commended itself to 
the foremost practioners of the country. The bill cloths the Supreme 
Court with power to formulate rules governing the entire pleading, 
practice and procedure at law in the federal courts, similar to the rules 
now governing equity and admiralty procedure, and in prescribing 
these rules the "Court shall have regard to the simplification of the 
system . . ., so as to promote the speedy determination of litiga- 
tion on the merits." The American Bar Association has made a per- 
sistent, organized effort, since 1910, to procure passage of such a bill 
in the interests of a more easily accessible, more certain, less technical, 
and less expensive administration of justice in the national courts, 2 
and its effort has been seconded in strong terms by both Ex-President 
Taft and President Wilson. 3 

The average lawyer entertains the opinion that federal practice and 
procedure at law, since the Conformity Act, 4 are simply the practice 

_ "Wisconsin, (1914) 10 Wisconsin Bar Association Reports 206; and 
Michigan, where the only compliance with the constitutional provisions was 
the establishment of courts for the settlement of labor disputes. Renaud v. 
State Court of Mediation and Arbitration (1900) 124 Mich. 648, 83 N. W. 
620. 

"Indiana and North Dakota, (1914) 10 Wisconsin Bar Association 
Reports 224. 

'S. B. No. 1214 and H. R. No. 133 of the 63rd Cong. (1st Sess.) are 
practically identical. Various other bills of like import have been intro- 
duced in both houses. 

'See (1920) 6 Journ. Am. Bar Ass'n 509-527. 

"In an official congressional message (Dec. 6, 1910) President Taft said : 
"One great crying need in the United States is cheapening the cost of 
litigation by simplifying judicial procedure and expediting final judgment 
. . . I am strongly convinced that the best method of improving 
judicial procedure at law is to empower the Supreme Court to do it 
through the medium of the rules of court, as in equity." 

President Wilson in a speech at Indianapolis (Jan. 9, 1915) said: "I 
do know that the United States, in its judicial procedure, is many decades 
behind every other civilized government; and I say that it is an immediate 
and imperative call upon us to rectify that, because the speediness of 
justice, the inexpensiveness of justice, the ready access of justice is the 
greater part of justice itself." And in New York (Nov., 1916) he said: 
"The procedure of our courts is antiquated and a hindrance, not an aid, 
in the first administration of the law. We must simplify and reform it 
as other enlightened nations have done, and make courts of justice out 
of our courts of law." 

♦(1872) 17 Stat. 197, §§ 5, 6, U. S. Comp. Stat. (1916) § 1537. 

'Ex parte Fisk (1885) 113 U. S. 713, 720, 5 Sup. Ct. 724; Whitford v. 
Clark County (1886) 119 U. S. 522, 525, 7 Sup. Ct. 306; Luxton v. North 
River Bridge Co. (1893) 147 U. S. 337, 338, 13 Sup. Ct. 356. 
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and procedure of the state in which the court is sitting in all essential 
details. In fact, however, the decisions of the Supreme Court have 
established many vital divergences from the practice of the states. 
These exceptions to conformity are to-day, perhaps, the chief charac- 
teristic of federal practice. They are technical and difficult, requiring 
close familiarity; in consequence, the small practitioner often feels the 
necessity of turning over cases in federal courts to the comparatively 
few lawyers who are expert in federal practice. 

It will be well to point out the more important instances of non- 
conformity. An obvious instance is furnished where Congress has 
enacted a law prescribing a fixed rule of practice to obtain in the federal 
courts; this rule, of course, prevails over any state regulation. 8 State 
statutes are utterly without effect as operating to restrict or enlarge 
the jurisdiction of national courts, the jurisdiction of which is deter- 
minded solely by acts of Congress. 9 The Act of Conformity, again, has 
not abrogated the long established practice of United States courts 
which places the grant or refusal of a new trial in the sound discretion 
of the court; in passing upon motions for a new trial or bills of 
exceptions the federal judge may wholly disregard any state statutes. 7 

Laws of states regulating the personal administration of a judge 
have no force in the federal courts; instances of this are the manner 
of instructing the jury, requirements defining what papers the jury may 
carry with them in retiring from the box. 8 Regulations of state courts 
are inapplicable to all those proceedings in the federal trial which are 
taken to review, upon writ of error, the judgments of such trial courts, 
such as making objections and taking exceptions. 9 It is interesting to 
note that before the Act of March 3, 1915, 10 any state statutes which 
abolished the distinction between legal and equitable remedies were 
consistently disregarded, the federal courts preserving the distinction. 11 

The foregoing are a few notable examples of non-conformity. This 
situation was evidently foreseen by Congress, for the Conformity Act 
says the conformity shall be only "as near as may be", leaving to 
federal courts some degree of discretion in an otherwise mandatory 
provision. 12 In consequence, federal practice has become highly tech- 

'Phelps et al. v. Oaks et al. (1886) 117 U. S. 236, 6 Sup. Ct. 714; 
Southern Pac. Co. v. Denton (1892) 146 U. S. 202, 209, 13 Sup. Ct. 44. 

'Missouri Pac. Ry. v. Chicago & Alton R. R. (1889) 132 U. S. 191, 10 
Sup. Ct. 65 ; St. Clair v. United States (1894) 154 U. S. 134, 153, 14 Sup. 
Ct. 1002. 

"Nudd et al. v. Burrows, Assignee (1875) 91 U. S- 426, 441; United 
States Mut. Accident Ass'n v. Burry (1888) 131 U. S. 100, 119, 9 Sup. Ct 
755; see Grimes Dry Goods Co. v. Malcolm (1896) 164 U. S. 483, 489, 
17 Sup. Ct. 58. 

'Chateaugay Ore & Iron Co., Petitioner (1888) 128 U. S. 544, 553, 9 
Sup. Ct. 150; see Francisco v. Chicago & Alton R. R (C. C. A 1906) 149 
Fed. 354, 358, and cases cited. 

"38 Stat. 956, c. 90, U. S. Comp. Stat. (1916) § 1251a, b, c. 

"Scott v. Neely (1891) 140 U. S. 106, 110, 11 Sup. Ct. 712. The effect 
of the Act of March 3, 1915, has been to abolish all technical distinctions 
between proceedings at law and in equity: see United States, to use of 
Morris v. Richardson et al. (C. C. A. 1915) 223 Fed. 1010, 1013; Burroughs 
Adding Machine Co. v. Scandinavian-American Bank (D. C. 1917) 239 
Fed. 179. 

""The conformity is required to be a 'near as may be'— not as near 
as may be possible, or as near as may be practicable. This indefiniteness 
may have been suggested by a purpose; it devolved upon the judges to be 
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nieal and confusing, and to remedy this situation Congress is asked 
to empower the Supreme Court to prescribe rules of procedure at law, 
as it has done in equity and admiralty." England provided for such 
rules in 1873." 

The advantageous results of judge-made rules of procedure appear 
readily when we consider their success in England. A comparatively 
recent work 16 on the subject gives us an excellent historical resume of 
the system and its results. In England the Supreme Court rules are 
formulated by a Rule Committee composed of judges, practicing barris- 
ters, and solicitors, in whose "discretion lies the making or amending 
of all rules affecting the sittings of the court, the duties of its officers, 
pleading, practice, procedure, and the costs of proceedings therein".* 6 
This committee may repeal or amend any rules as it*sees fit, but it is 
provided that due notice be given of any proposed change. 17 Parlia- 
ment may set aside any action of the committee. From the latter 
there have issued well over a thousand rules whose simplicity, flexibility, 
and adaptability to the ever-changing requirements of litigation have 
been their chief merit. True, the English system, as it has developed, 
is not perfect and many just criticisms can be brought against it. 18 
However, a system, under which, out of about 80,000 proceedings an- 
nually in the several divisions of the High Court, there were handed down 
an average of but 275 decisions in problems of procedure, 19 must have 
something commendable in it. The importance of the reforms wrought 
by the great Judicature Acts lies chiefly in the improvement of pro- 
cedural law, says the author, and this means the creation of the Rule 
Committee. 20 The system has prevailed in England almost a half 
century and, doubtless, there have been made many unwise rules ; but 
the very simplicity and ease of correcting or disregarding such rules 



affected the duty of construing and deciding, and gave them the power 
to reject as Congress doubtless expected they would do, any subordinate 
provision in such State statutes, which, in their judgment, would unwisely 
encumber the administration of the law, or tend to defeat the ends of 
justice, in their tribunals." Per Swayne, J., in Indianapolis, etc. R. R. v. 
Horst (1876) 93 U. S. 291, 300. 

"(1842) 5 Stat. 518, c. 188, § 6, U. S. Comp. Stat. (1916) § 1S43. This 
act, as originally passed by Congress gives the Supreme Court power to 
prescribe rules of practice at common law, as well as in equity and 
admiralty; however the effect of the Conformity Act {supra, footnote 4), 
which specifically excludes actions in equity and admiralty, seems to have 
been to negative this power. And so, in the Compiled Statutes mention 
o£ the power of the Supreme Court to formulate rules of practice at law 
for the federal courts is strikingly omitted. 

"Judicature Act, 1873, 36 & 37 Vict. c. 66, § 23. See, also, Judicature 
Act, 1875, 38 & 39 Vict. c. 77, § 17; Appellate Jurisdiction Act, 1876, 39 
& 40 Vict. c. 59, § 17; Supreme Court of Judicature Act, 1881, 44 & 45 
Vict. c. 68, § 19. 

"Samuel Rosenbaum: The Rule-Making Authority in the English 
Supreme Court (1917). For a review of the book by Herbert Harley, 
see (1918) 28 Yale Law Journ. 203. 

"Rosenbaum, op. cit., 21. 

"Rules Publication Act, 1893, 56 & 57 Vict. c. 66. 

I8 Rosenbaum, op. cit., c. xvii, The Success of the Rule Committee. 

"Ibid., p. 263. 

"Ibid., p. 256. 



RECENT DECISIONS 909 

should speak eloquently for it. 21 The words of Lord Bowen, a propos 
the rules of the Supreme Court need no comment: "It may be asserted 
without fear of contradiction that it is not possible' in the year 1887 
for an honest litigant in Her Majesty's Supreme Court to be defeated 
by any mere technicality, any slip, any mistaken step in his litigation." 22 
England's experiment may well furnish guidance to us. The judges 
of the Supreme Court, with the assistance of suggestions from other 
judges and active practitioners, should be able to make a set of simple 
rules, subject always to amendment and repeal as changing conditions 
require, which would make federal practice, not a confusing system of 
technicalities in which substance is often sacrificed to form, but an 
easily intelligible system of simple rules. 23 These would not modify 
in any way the jurisdiction of the federal courts, which is a purely 
legislative function; they would merely regulate procedure attendant 
upon the exercise of that jurisdiction where it exists. This, and no 
more, has been the effect of the equity and admiralty rules promulgated 
by the Supreme Court. 24 The impossibility and impracticability of 
conforming to state practice at all times has created a situation which 
is crying for a change. And the rules evolved for federal courts 
would readily be a model to be emulated by our state courts. Psycho- 
logically, this seems a highly feasible method for working toward 
nation-wide uniformity, when we have the vital element of state pride 
to cope with. 
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Attorney and Client — Receipt of Debtor's Check — Implied Author- 
ity to Endorse Client's Name. — The plaintiff's attorney, employed to 
collect money due her, received the debtor's check, payable to his client 
and himself. He gave his client's receipt, endorsed her name on the 
check, and collected the amount from the drawee bank. He accounted 
to her for only a small portion thereof. The plaintiff sues the endorsee 
bank for the remainder. Held, the attorney had implied authority to 

M "The relation of rules of practice to the work of justice is intended 
to be that of handmaid rather than mistress, and the Court ought not 
to be so far bound and tied by rules which are after all only intended 
as general rules of procedure, as to be compelled to do what will cause 
injustice in the particular case." Per Lord Collins, M. R, in Re Coles and 
Ravenshear [1907] 1 K. B. 1, 4. 

Trom an essay on the Administration of the Law, in a symposium 
entitled The Reign of Queen Victoria (1887) Vol. I, 309. See Dicey, 
Law and Public Opinion (1908) 207. In the preface to Rosenbaum's book, 
T. Willes Chitty, Master of the Supreme Court of Judicature, says at 
p. xi: "That the rules made by this Committee are, however, far better 
and far more effective than any that has been, or are likely to be, produced 
by our English legislature, no one, I think, can doubt Instances of rules 
relating to matters of practice and procedure made by our legislature are 
not wanting, and such rules have for the most part proved unworkable 
and ill adapted to the requirements of actual practice." 

M See Report of Committee on Uniform Judicial Procedure (1919) 5 
Joum. Am. Bar Ass'n 468. 

= 'See New England Ins. Co. et al. v. Detroit & Chicago Steam Nav. Co. 
(D. C. 1871) 18 Fed. Cas. No. 10,154 at p. 66; In re Kirkland et al. (D. C. 
1873) 14 Fed. Cas. No. 7842, at p. 677. 



